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J U N E  R.  L A X T O N ,  * 

l  

Appe l l an t ,  * 
l  

v. l  

* 

S E C R E T A R Y , D E P A R T M E N T  O F  * 
T R A N S P O R T A T IO N  * 

l  

Responden t ,  * 
* 
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***t************** 

P E R S O N N E L  C O M M IS S IO N  

INTERIM 
D E C IS IO N  

A N D  
O R D E R  

N A T U R E  O F  T H E  C A S E  

Th is  case  invo lves a  comp la in t  of d isc r im inat ion  wh i ch  is b e i n g  

p r ocessed  by  the  Commiss i on  pu rsuan t  to s .230.45(1 ) (b ) ,  S tats. T h e  re -  

s ponden t  h as  f i led a  m o t ion to d ismiss o n  the  g r o unds  that a  dec is i on  

r e n de r e d  by  the  Commiss i on  in  a  c ompan i o n  pe r sonne l  a p p ea l  is res  jud icata.  

O P INIO N  

T h e  responden t ' s  a r g umen t  m a y  b e  summa r i z ed  as  fo l lows: the  com-  

p la inant ,  fo l l ow ing  the  te rm ina t ion  of h e r  p roba t i ona ry  emp l oymen t  wi th 

the  depa r tmen t ,  f i led a n  a p pea l  of that t ransact ion wi th the  Commiss i on  

pu rsuan t  to s .230 .45 (1 )  (f), S tats., a n d  Art. IV , s .10 of the  W S E U  col lect-  

ive ba r ga i n i n g  ag r eemen t .  Fo l l ow ing  a  hea r i ng ,  the  Commiss i on  r e a ched  a  

de te rmna t i on  o n  the  mer i ts, app l y i ng  the  s tanda rd  set forth at s .111.91(3 ) ,  

S tats., that the  te rm ina t ion  h a d  no t  b e e n  arb i t ra ry a n d  capr ic ious  a n d  d is-  

m issed  the  appea l .  T h e  comp la i nan t  f i led the  instant comp la in t  of d iscr imi -  

na t i on  cha r g i ng  that the  te rm ina t ion  was  d iscr iminato ry  o n  the  bas is  of sex. 

It is a r g u e d  that the  two p r oceed i ngs  invo lve  the  s a m e  cont roversy,  
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arise out of the same transaction and incfude the same parties. The re- 

spondent also argues that although the complainant did not raise an issue 

of sex discrimination in her appeal she had an opportunity to do so and 

therefore that res judicata applies to prevent her from pursuing this 

complajnt, citing 46 Am Jur 2d Judgments s.417: 

. . . the conclusiveness of the judgment in such case 
extends not only to matters actually determined, but also 
to other matters which could properly have been raided and 
determined thereby. This rule applies to every question rele- 
vant to and fallin? within the purview of the original action, 
in respect to matters of both claim or grounds of recovery, 
and defense, which could have been presented with due diligence. 

While the appellant could have raised an issue of sex discrimination 

in the context of her appeal of probationary termination on the theory that 

sex discrimination would have constituted arbitrary and capricious action 

under s.111.91(3), Stats., there are very real differences between appeals 

under ss.230.45(1) (f) and 111.91(3X on the one hand, and ss.230.45(1) (b) 

and 111.33(2). on the other hand. The procedures used in handling these 

matters are different, see s.129(4), (4x11, chapter 196, Laws of 1977, and 

chapters PB and IND 88, Wis. A&n. Code. One of the more significant dif- 

ferences is the availability of an independent ax parte investigation in 

a discrimination complaint proceeding. 

Also, an appellant in a probationary termination appeal can raise 

certain issues related to the termination that are unrelated to the sex 

discrimination question but which could lead to a conclusion of arbitrary 

and capricious action. 

For these reasons the Commission can not conclude that there is an 

identity of "cause of action" between probationary termination appeals and 

discrimination complaint proceedings, nor that an appellant must raise 
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possible discrimination issues in a probatmnary termination appeal to 

avoid a bar of res judicata against a discrimination complaint. - 

The Comission does wish to note that in many situations a good 

deal of economy could be effected by consolidating for hearing purposes 

both the appeal and the discrimination complaint, and early filing of 
I 

both matters and consolidation where possible is encouraged. 

ORDER 

The respondent's motion to dismiss is denied. 

Dated ,1979 STATE PERSONNEL CO~~IISSION 

AJT:mgd 


